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al{ an# za 3r4la arr siits orra mar at as gr sn# # if
zqenfen,fa Ra aa; Ty er 3rf@art at or#ta zu g+terr am Igd a "ffclmf t" I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way:

Revision application to Government of India :

(4) 4la grzc 3r@fa, 1g4 #t enr 3ra R sag mug ma#i a
pitarr err "cbT "'3"Cf-t!RT per qr # sifa g+terr 3naa are#t Rra, Id ETTI,
f@a iara, ua f@mt, a)ft iRr, ta {tqa, ia if, { feet : 110001 "cbT cB1"
ft aifeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India,· Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=f@" cB1" 'ITTfq cB" i,r:rc;f i sra 4 rR alar fa#t '}l□-silll'{ <TT ~ c/Jl-{'811~
"lf <TT fcITT:fj" ~0 -s!lllX ~ ~ '}!O-Silll'{ °B mr ua s1Z l=flTr "B, <TT fcITT:fj" '}!O-SilllX <TT~ °B
"'tj"ffi" cffi fcITT:fl" cb I x'8! I~ "B <TT fcITT:fl" ragrqI zt l=f@" ant #Raza #hr gs st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course of
cessing of the goods in a warehouse or in storage whether in a factory or in a warehouse..~- ..
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ma are fa8t rg ur v?gr Allffaa ,m;r 'TT m m Raffa ii suitr zen ea ma uTlcaf muit ana are fa@ I, TT m Ti Allffaa t 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

3if Una« #l area zrca qua a fey st szp@t Rs mu at nr{ ? sit ha anr it gr err
td fu a garf@a srzgad, rql a rr uRa al Hu T m mG Ti faa tf@fm (i.2) 1998 'cfRT 109

rr fzgaa fa; ·rg st

2

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.
~~~ (3Nlc1) Alll-l1c1Jl, 2001 # fa a 3if fc)f.if'at,c 7ua in zg-8 T£ at uRai #,
hfa sm?er h ta srer )fa Reita a maft Ta-smr?tr gi sr@a or?r st a-zt ufai (_?
at fra 3m±a fau a1Reg1 rr arr z. nr zrsfhf siafa rt 36-z ferffRa#t
a7ramq a arrr--s are a 4R Rt elf Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.

(2) Pfc 3m4a rr sf iea an va car qt zn Ura q "ITT at wv! 2oo/- pl rat #l g
3tR Ggi iaa za la a vnr zt m 1 ooo / # #ha 47ram at uz I

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees

One Lac. ,- 0
v#tar zycen, #tu sa gra gi hara a7fl#r urnf@rauruf r9

Appeal to Custom, Excise, & Service Tax Appellate Tribunal:

(a)

Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :-

aaRRa qRba 2 («) a i sat arr 3rara 6t aft, arftit me # fl zrca, as€z
Gar«a gca vi hara an4)Ra -nnf@eraur (free) cBT ufa &fa 41f8a, 3lt\S-!c\lcillc\ #i 2"%

mm, IS!8A I ct1 i-rcR ,'3-RRcIT ,fi'R'll '1. .:i I J Ix:,J-1 tiA~ 1 isl 1 ~ -3sooo4

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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l~he appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of · should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

zrfe s amt i o{ om?ii at arr @ha & it yrs p sia # fg #ta ml gar
qfa is fan um aReg saa # @ta g sf fa fa uh arf aa a f zrenRerf
37fl#tq nrnf@raw at ya srfl u tu war at ya 3m4ea fhzn utar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

nrnraa gen 3re)fzm 4s7o zaen #if@er #t 3r4qr--1 sif fefRa fag 3rra rr«
nr qe mar zgenfe/fa fvfzu I1f@rat 3ma # ,@t #6 ga If R .6.so ha qr .--llllllcill

ycas fee am alt atfg I

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z sit #if@er mcai ht fir ma ar fzuii ctJ- ail ft ezna 3naff fqu unr ? it ft
zyca, #ta glaa yea vi hara r9#ta mu@raw (ar4ff4f@er) fr, 1982 i:i frrNq t I

Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) frat zyca, at sir«a zcn vi @ara or@#a 5zmruf@ran (frb), f sr4hat # me i
aoTii (Demand) ya s (Penalty) nl 1o% [& IJ[l=IT a»at afaf &zraif@, 3fratqf IJ[l=IT 10
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994)

4{du3nzyeasithaa# siafa, freat "afar atii"Duty Demanded) -

(i) (section) is ±D# asafuffazf;
(ii) Ra nraa2kzkfz a6lzft;
(iii) a#a3fez futafu 6haa2azfI.

e> uzqfs'Ra orfl«?uzaqf starst gear i, srfta' afar are hf@uqffsa fur rare.

0- For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr an2rhuf r4hauf@raur#rrsi zrea srrar zreauus Ralf@a zla ii fh
mggea 1omuarrw oil srgi#aeau Rqa1Ra st asavk 1o/marustsraft I

In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

This appeal has been filed by Mis Sheth Insulation Pvt. Ltd., 402/B, Phase-II,

Vatva, Ahmedabad - 382445 (hereinafter referred to as the 'appellant'), against Order-In-.

Original No.AC/10/Div-II/2019-20 dated 14.02.2020 (hereinafter referred as "impugned

order") passed by the Deputy Commissioner, Central GST, Division-II, Ahmedabad South

Commissionerate (hereinafter referred to as the "adjudicating authority").

2. The facts of the case, in brief, are that the appellant are engaged in providing taxable

service and hold Service Tax Registration No.AABCD1495NST001 for the same. During

the course of audit of records of the appellant, it was observed that they had paid rent

amounting to Rs.85,44,000/- to their Directors viz. Shri Kaushik J. Sheth, Shri Zalak J.

Sheth and Ms. Smita K. Sheth and the same was shown under the expenditure Head o
Expenses". The audit observed that the Directors of the company have rented out their

immovable property to the company and the same is used for commercial purpose and thus

it appeared that the activity of renting of immovable property in the case is covered within

the ambit of "service" and liable to service tax. It was further observed that since the

service provided by a Director of a Company or a Body Corporate to the said company or

body corporate appeared to be liable to service tax under reverse charge mechanism under

Notification No. 30/2012-ST dated 20.06.2012, as amended, the company was liable to pay

service tax on the said services received by them. Accordingly, a Show Cause Notice dated

28.03.2019 was issued to the appellant proposing demand of service tax amounting

Rs.11,58,486/-on the amount ofrent paid to their Directors under proviso to Section 73(1)

along with interest under Section 75 of the Finance Act, 1994. Penalty upon the appellant Q
was also proposed under Section 78 of the Finance Act, 1994. The adjudicating authority

vide the impugned order confirmed the demand along with interest and penalty.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal

on the following grounds:

(a) The services provided by the Director of the company alone is liable to service tax

under reverse charge mechanism, and other services personal in nature or in the

individual capacity i.e. renting of immovable property services rendered by him,

beyond the capacity of Director for which he separately raised the invoice on the

appellant, would not fall under the category of reverse charge. The renting of

immovable property service provided by the Director in his individual capacity as a

person would not render 100% liability of service tax on the appellant under reverse
f

charge mechanism as per Serial No.5A of the Table to Notification No.30/2012-ST
dated 20.06.2012 as amended;
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(b) The phrase 'services provided by a director' necessarily mean that the services are

in relation to those which can be provided only in the capacity of a director and

none else. The term 'services by director' is not defined in the service tax law and

as such the common understanding of the said phrase has to be considered which

would be that the services are in the nature of those activities which can be

performed only by the director. In other words, the said phrase refers to 'directorial

services' and not any other services rendered in individual capacity. Here, the

service of renting of immovable property can be rendered by any person to the

company irrespective of the fact that he is a director of the company or not. Thus,

the services of renting immovable property are not covered under the phrase

'services provided by a director to the said company';

(c) The Notification mentions "A director of a company or a body corporate" and does

not mention "an individual" which means that the said Notification wanted to cover

director post only. So services provided by individual in capacity as director shall

be covered under this Notification and service provided by director not in a capacity

of director shall not be covered under this Notification and RCM shall not be

applicable. For providing renting services one need not be a director of the

company;
(d) As per clarification issued by the Board vide its Circular No.115/9/2009-ST dated

31.07.2009, if Director provide any advise or consultancy for which they are being

compensated separately, such services are chargeable in the hands of Director in

their personal capacity and not in the capacity of Director, as rendering of such

services is beyond the function of Director. Since in this case the renting of

immovable property has been rendered by directors as an individual capacity/ or in

personal capacity and not as Director of the company, the appellant is not liable to

pay service tax under RCM in terms ofNotification No.30/2012-ST as amended by

Notification No.45/2012-ST;
(e) The Commissioner (Appeals) Order-in-Appeal No.AHM-EXCUS-003-APP-3-18

19 dated 06.06.2018 passed in the case of Mis Advance Addmine Pvt. Ltd. on

identical issue is relied upon;
(f) The adjudicating authority has not followed _the principles of judicial discipline by

ignoring the binding judgment of higher authority that too in identical case. They

rely on the Hon'ble Gujarat High Court decision in the case of M/s Lubi Industries

LLP [2017 (52) STR 95 (Gj.)] in support of their contention;

(g) If the service tax would have been paid by the appellant under RCM, the same

would have been available to them as Cenvat Credit. Hence, the payment of service

tax would have been revenue neutral. It has been judicially held that if situation is

revenue neutral, it cannot be alleged or held that appellant has intentionally evaded

payment of service tax. In such a case, extended period is not invokable. They
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have relied on the case laws in the case of (i) Mis Nirlon Ltd. [2015 (320) ELT 22

(SC)], (ii) Mis Coco Cola India Pvt. Ltd. [2007 (213) ELT 490 (SC)], (iii)Mls

Indeos ABS Ltd. [2010 (254) ELT 628 (Guj .)], (iv) Mis Mafatlal Industries Ltd.

[2009 (241) ELT 153 (Ti.-Ahmd)] () Mis Mahindra and Mahindra Ltd. [2019

(368) ELT 105 (Tri.-Mum.) which is upheld by Hon'ble Supreme Court [2019 (368)

ELT A41 (SC)], (vi) Mis Daman Ganga Board Mills Pvt. Ltd. [2012 (276) ELT 532

(Tri.-Ahmd) and (vii) Mis Reclamation Welding Ltd. [2014 (308) ELT 542 (Tri.

Ahmed)] in support of their contention;

(h) It is a totally settled legal position that extended period of limitation by invoking

proviso to the main Section for demanding duty or tax beyond the normal period of

limitation would be justified only when the assessee knew about the duty liability

and still, however, he did not pay the tax and deliberately avoided such payment.

Mere failure in giving correct information and failure to pay service tax on account

of interpretation of law would not be a case where the Revenue can invoke extended

period of limitation. They rely on the decision of Hon'ble Supreme Court in the

case of Continental Foundation Jt. Venture Vs. CCE, Chandigarh [2007 (216) ELT
177 (SC)] and in the case of Jaiprakash Industries Ltd. [2002 (146) ELT 481 (SC)]

in this regard;

(i) Since the demand of duty is not sustainable either on merit or on limitation, there is

no question of any interest and penalty ; and

G) Penalty under Section 78 of the Finance Act, 1994 is not imposable as the present

case is not the case of fraud, suppression, wilful misstatement of facts, etc. No

mens rea can be attributed to the appellant for mere failure to pay service tax on

account of interpretation of law. In this regard, they rely on the case laws in the

cases of (i) Mis Uniworth Textile Ltd. [2013 (288) ELT 161 (SC)]; (ii) Mis O ·
Rajasthan Spinning & Weaving Mills [2009 (238) ELT 3 (SC)], (iii) Mis Cosmic

Dye Chemical [1995 (75) ELT 72 (SC)]; (iv) Hindustan Steel Ltd. Vs. State of

Orissa [1978 (2) ELT J 159 (SC)]; (v) Gujarat Guarding Ltd. [2016 (46) STR 737

(Tri.-Ahmd)] and (vi) Fascel Ltd.[2017(52)STR434Tri.-Ahmd)].

3 .1 The appellant further vide their letters dated 21.08.2020 and 26.10.2020 made

additional submissions in the matter wherein they basically re-iterated the submissions

made in the appeal and additionally relied on the Commissioner (Appeals) Order-in-Appeal

No.AHM-EXCUS-002-APP-004-2020-21 dated 22.04.2020 in the case of Mis Emtelle

India Ltd. and Order-in-Appeal No.AHM-EXCUS-003-APP-0257-17-18 dated 23.03.2018

in the case of MIs Jay Pumps Pvt. Ltd. and also the Circular No.140/10/2020-GST dated

10.06.2020 issued by the CBIC, in support of their contention.

0
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4. Personal hearing in the matter was held on 11.11.2020. Ms. Kiran Tahelani,

Chartered Accountant and Mr. Zalak Sheth, Director appeared on behalf of the appellant for

hearing. The Chartered Accountant reiterated the submission made in the appeal

memorandum and written submissions dated 21.08.2020 and dated 26.10.2020. They

further vide their letter dated 12.11.2020, on the issue as to whether the service tax is paid

by directors under forward charge or not, submitted that the total rent received by each

director is less than basic exemption limit i.e. Rs.10 lakhs and therefore they are not liable

to pay service tax under forward charge.

5. I have carefully gone through the facts of the case and submissions made by the

appellant in the Appeal Memorandum, additional written submissions and oral submissions

made at the time of personal hearing. The issue to be decided in the case is as to whether

the appellant, as a service recipient, is liable to pay service tax under reverse charge

mechanism on the rent amount paid to their Directors in respect of immovable property

Q given on rent to the company in the light of provisions of Rule 2(l)(d)(EE) inserted w.e.f

07.08.2012 read with the provisions of Notification No. 30/2012-ST dated 20.06.2012 as

amended, or not.

6. It is observed from case records that the appellant has paid an amount of

Rs.85,44,000/- as rent to the Directors of their firm for renting to company the property

owned by the Directors. The department has sought to charge these expenditures as

services under Section 65B(44) of the Finance Act, 1994 by contending that the Directors,

being owners of property, has become service provider and the appellant has become

service recipient. As the appellant firm is a body corporate, they become liable to pay

service tax in respect of such services under reverse charge mechanism under Rule 2(l)(d)

0 (EE) of the Service Tax Rules, 1994 read with Notification No.30/2012-ST dated

20.06.2012 as amended by Notification No.45/2012-ST dated 07.08.2012.

7. The legal provisions contained under Section 65B(44) of the Finance Act, 1994 are

reproduced below:

"service" means any activity carried out by a personfor anotherfor consideration,

and includes a declared service, but shall not include-
(a) an activity which constitutes merely,- (i) a transfer of title in goods or

immovable property, by way of sale, gift or in any other manner; or (ii) such

transfer, delivery or supply ofany goods which is deemed to be a sale within the

meaning ofclause (29A) ofarticle 3 66 ofthe Constitution; or (iii) a transaction in

money or actionable claim;

£
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(b) a provision of service by an employee to the employer in the course of or in

relation to his employment;
(c) fees taken in any Court or tribunal established under any lawfor the time being

inforce.

Further, the legal provisions contained under Rules 2(l)(d)(EE) of the Service Tax Rules,

1994 are reproduced below:

(d) ''person liable for paying service tax", - (i) in respect of the taxable services

notified under sub-section (2) ofsection 68 ofthe Act, means,

··························································
(EE) in relation to service provided or agreed to be provided by a director of

a company or a body corporate to the said company or the body corporate,

the recipient ofsuch service;

8. At the outset, it is observed that the taxability of the service provided or received in

the case viz. the renting of immovable property is not in dispute. The dispute is regarding

whether the said service, in the facts of the present case, is taxable at the hands of the

service recipient or otherwise. The appellant has contended that the said service was

provided by the owner of the property in his individual capacity and not in the capacity of

Director of the Company and therefore service provided in personal capacity cannot be

considered as service provided in the capacity of Director, to be taxable under RCM at their

end. Whereas the adjudicating authority has countered this by viewing that the language

used in Rule 2(d)(EE) of the Service Tax Rules, 1994 read with relevant Notification is

very clear and it does not make any distinction between the services provided by the

Directors in their personal and official capacity. It is observed that the said view of the

adjudicating authority does not seem to a fair and correct interpretation as the words used in

the Notification are 'by a director of a company to the said company' and not 'by a person

who is director of a company'. Therefore, if the director of the company provides a service

in some other capacity, the tax liability would be of the director as an individual service

provider and it will not be correct to consider the same as a service provided in the capacity

of a director of the company to said company. The notification intends to cover the

services provided by a Director of the company to said company in the capacity of the

director post held by him. Other services performed beyond the function of Director are

not covered by the above Notification. The fact which cannot be ignored in the case on

hand is that the owner of the property has given his property on rent to the appellant and

getting the rent from the appellant being the owner of the property and not being the

Director of the appellant. Appellant is also paying the rent to the owner being the ownerof
the property (who has provided service to the appellant) and not being the Director of the

0

0
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t.

appellant. It is not the case of the department that the Directors have rented their

immovable properties to the company as they were obliged to do so for being appointed as

directors of the company. Further, it is a fact that for providing renting services one need

not be a director of the company. The department has not brought on record anything which

suggest that the impugned renting services received by the appellant from their Directors

were received by them in the capacity of Directors of the company. Whereas the appellant

has contended that the said services were received by them from their directors as owner of

the property and not as a director of the company. They are paying the rent to the person

being the owner of the property and not being the Director of the appellant and the

Directors is receiving the amount not as remuneration for his services as a director but in

his individual capacity of an owner of the property. Such a case, in my view, is not

intended to be covered under the reverse charge mechanism in terms of Notification

No.30/2012-ST but rather the director, as a service provider, would be liable to discharge

the applicable service tax liability, if any.

8.1 Further, it is observed that had the Director of the appellant given his property on

rent to some other company, the Director of the appellant would have been held liable to

pay the service tax being the owner of the property and being in his individual capacity as

service provider. Similarly, if such a renting service is received by the appellant from an

individual other than Director, then liability to pay tax, if any, on such service is not on the

appellant but on the service provider. This logic makes it clear that if the Director of a

company is providing any sort of service in the capacity of Director to the said company,

then only the service becomes liable to service tax at the end of that company being service

recipient. This is the intention of law and therefore such words have been incorporated in

the said rules and in the Notification. Further, I find that the CBEC, in their Circular

No.115/9/2009-ST dated 31.07.2009 issued on the subject of Service tax on commission

paid to Managing Director / Directors by the company has clarified that "the amountpaid

to Directors (Whole-time or Independent) is not chargeable to service tax under the

category 'Management Consultancy service'. However, in case such directors provide any

advice or consultancy to the company, for which they are being compensated separately,

such service would become chargeable to service tax". In other words, the service provided

by the Director in the personal capacity to the Company, would be payable by the person

who rendered such service and not by the company under Reverse Charge Mechanism.

8.2 Under the circumstances, the fair conclusion which can be drawn is that just

because the owner of the property is Director of the appellant, the renting service received

by the appellant does not become taxable at their end being the service recipient. The rent

paid by the appellant company in the present matter, therefore, cannot be charged to service

,-tax under Notification No.30/2012-ST. The liability to pay service tax in the case would lie

0
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on the service provider. Hence, the order of adjudicating authority to charge service tax

under reverse charge mechanism under Rule 2(l)(d)(EE) of the Service Tax Rules, 1994

and Notification No.30/2012-ST as amended is not legally correct and fails to sustain on

merits and requires to be set aside.

8.3 It is further observed that similar view has been taken by the Commissioner

(Appeals), Ahmedabad earlier also in Order-in-Appeal No.AHM-EXCUS-003-APP-0257

17-18 dated 23.03.2018 in the case ofM/s. Jay Pumps Pvt. Ltd. and in Order-In-Appeal No.

AHM-CXCUS-003-APP-003-18-18 dated 27.04.2018 in the case ofM/s Advance Addmine

Pvt Ltd. and in Order-in-Appeal No. AHM-EXCUS-002-A4PP-004-2020-21 dated

ad ta,
2 ENT

22.04.2020 in the case ofMIs Emtelle India Ltd.

8.4 Further, I find merit in the contentions of the appellant that the adjudicating

authority, while deciding the issue, has not followed principles ofjudicial discipline in as 0
much as not following the ratio of the higher appellate authority's decision, vide Order-In

Appeal No. AHM-CXCUS-003-APP-003-18-18 dated 27.04.2018 in the case of Mis
Advance Addmine Pvt Ltd., on identical issue. The adjudicating authority has observed·

that since the said OIA relied upon by the appellant has been accepted by the department on

monetary ground, the decision cannot be considered as precedence for similar cases. It is

observed that the said view of the adjudicating authority is not legally correct as the fact of

accepting the subject OIA on monetary grounds does not ipso facto give him any authority

or option, as adjudicating authority, to overlook the ratio of the said decision of the higher

appellate authority. The principles ofjudicial discipline require that the orders of the higher

appellate authorities should be followed unreservedly by the subordinate authorities. This

view has been consistently emphasized by the various judicial forums including the apex Q
court in catena of decisions. The CBEC has also issued an Instruction F.No.201/01/2014

CX.6 dated 26.06.2014 in this regard directing the all adjudicating authorities to follow

judicial discipline scrupulously. Further, in this regard, the Hon'ble High Court of Gujarat

in their decision in the case of M/s Lubi Industries LLP Vs. Union of India [2016 (337)

ELT 179 (Guj.)] has made the legal position unambiguously clear that even if the decision

of the Tribunal in a case was not carried further in appeal by the department on account of

low tax effect, it was not open for the adjudicating authority to ignore the ratio of such

decision and as long as a judgment of the Tribunal stands, it would bind departmental

authorities taking up such an issue. The above legal position is equally applicable to

decisions of appellate authorities also. For that settled view of the matter, the impugned

order passed by the adjudicating authority by not following the principles of judicial .

principles is bad in law and is liable to set aside on that count also.
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8.5 Since the demand of service tax is not sustainable on merits, I am not delving into

the aspect of revenue neutrality and limitation raised by the appellant. When the demand

fails to survive, there does not arise any question of interest or penalty in the matter.

9. Accordingly, in view of my foregoing discussions, I set aside the impugned order

passed by the adjudicating· authority for being not legal and proper and allow the appeal

filed by the appellant.

The appeal filed by the appellant stand disposed off in above terms.

e M.so?
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